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Hither the prodacts of your closet-labors bring, 
Enrich our columas, and instruct mankind. 
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FOR THE BALANCE. 


———— 


"Txose who formed the late mon- 
ftrous combination of Clintontans and 
ftraggling Burrites, having the head of a 
horfe and the tail of a fith, are likely to be 
wholly difappointed in their views. The 
thing has cauled fuch a fhock in the com- 
munity, that the leaders dare not attempt, 
and ifthey did,will not be able to effe& the 
meafures which they contemplated, They 
themfelves are alarmed, as is evident from 
(he glofs which Cheetham is endeavoring 
togivetothe bufinefs. Cunning always 
defeats itlelf in the end, and the ftrides of 
ambition are often fo great and incautious 
as to put every one on their guard. 

It is new uncertain whether there will 
be the leaft motion as to fome removals 
from office which were intended, and 
which Cheetham early announced in his 
paper. The Council of Appointment 
carefully fele€ted, and carried, becaufe no 
management and oppofition were made in 
time, are affrighted, or their pride is rouf- 
edto think that they were chofen to be 
dupes, andto be made fubfervient to the 
willof any man. Warped as men gre by 


party {pirit, aid overbozue by the influ- 


ence of iadevidnals, there are fleps at 


which confcience (if there be any) will 
hefitate : and even the hiflings and hoot- 
. Sa a 1 “ Sd - 

ings ol their fellow-citizens wii] deter them 
from wanton and cruel 2&s. 


Strange as it is to hear that Cheetham 
toahed John Swartwout, and drank Aa. 
ron Burr, confiderable allowance is to be 
made for his fituation. Who fethim vp? 

Who fupports him ? Who direéled him 
to promote the feaft and to join it ? Thefe 
gueions will be avoided, andthetrue an- 
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{wers to them deni , ei ail a degree of 
pity is due to a man ‘who ‘has beedlefsly 
run into a fuare; and we caonot help ex- 
claiming, ‘* Alas, poor human nature !” 
We teel compaffion tor him who-is vio- 
lently thru! forward into the front of a 
conteft, and then left to fuffer; though 
there isa mixture of contempt, if he be 
fo mean-{pirited as tamely to father ali the 
mifchief. 


The grouhd which the Leewiftes are 
now daily gaining, is chiefly to be aferi- 
bed to the late horrid combination. Thofe 
in the country fee the plan of a few in the 
city of New-York to fubjugate them. 
The pains which were takea easly in the 


feflion of the Legiflature by fome of the 


reprefentatives {rom that city, and the lead 
which they have ftudiouLy «ffeted, 
together with the carrefpondence “be- 
tween them ani, Cheetham, open the eyes 
ofthe w6i blind. Mr. Tayler is faid to 
have been originally intended as one of 
the members of the Council of Appoiat. 
ment; but to have been afterwards chan- 
ged for Mr. Com/tock, whom the junto 
confidered full as good a man, and rather 
more pliant to their wifhes. Whether 
he can betwifted and duped, time will 
fhaw. There are thofe who are of opin. 
ion, that, teol as he has been fuppofed, he 
willexert a judgment and wrilot his own. 
The good ferfe,eandor and firmgnefs of Mr. 
Huntingdon are unqueflionable, His e- 
jeflion was occafioned more from the 
junto having no one to put in his place 
than from any idea they entertained of 
his fupplenels. 
coalition is as great as eny man’s ; and he 
is perfectly aware of the projets it was in- 


Ilis abhorrence of the 


tended to accomplifh. Upon the whule, 
the faftion which has reigned for fome 
years pat, 
ly and filently 
tempt, 


appears to be finking gtacual. 
into utter infamy and con. 
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Che MWasp—Revived. 











By ROBERT RUSTICOAT, Esqvree. 

«7 ldib the rascals naked through the world.” 
4 COMMUNICATIONS, 
FRATERNAL HUG. 


T GH poly. a few of the Burrites 
havé {of themfelves “o the Clintonians, 
yet while they fed together, they feem to 
have been mutualiy and extremely loving, 
How tender in Cheetham to toa Jokr 
Swartwout! A*d again in him and Gen. 
Bailey to gulp down Aaron Burr. It has 
been fufpeéted, indeed, that a {mall matter 
will gee ehokoth Somé per- 


; 





enGac «6 lormer. 
fons who loved eating, and expeéted a 
good dinner, have been known to empty 
their ftomachs beforehand by an emetic; 
thus Cheetham may have difgorged all that 
vile fiuff on his Romach againfi Col. Burr, 
Col. Smith, and Mr. Davis, to prepare 
himfelf fora ** feaft of reafon and flow of 
foul,” 


The meeting afterwards of thofe calling 
themfelves republicans, and who palled 
refolutions condemnatory of the glorious 
union, isto be confidered as a matter of 
little confequence. Refurmations, ufeful 
difcoveries and inventions have ever been 
oppofed by the ignorant. Galileo incur. 
red the danger of the inqvifition ; it was 
long before the pra€tice of jnoculation for 
the fmall-pox generally prevailed; and 
Fauftus, the inventor ot the art of print. 
ing, was fuppofed to be in compaét with 
the devil. Befides, mankind are gradual. 
ly influenced by great ieaders. The plan 
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| having been direfted and arranged by thofe— 
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whow they are accuftomed to abey—two 


wfuch refpefable gentlemen having prefi- 
~ ded at the teaft, fising fide, by fide and 


Cheetham himleli having been there, and 


Raving publifhed afterwards the toafts ful- 
Ty} and in due order—fome may*bounce 


forawhile, but they muft foon turn into 
their proper flalls. The wilde bullock 
willintime, with whipping and coaxing, 
dure the yoke. It is true,that thofe at 


will gape and look wild at the procecding, 
perhaps, for fome months ; but inform- 
tion will reach them at laft, and they will go 
with the herd. Cheetham has already be- 
gun. explanatory and apologetical addref- 
fes ; and there needs be no wonder, it he 

| pools pamphlet in favor of Mr. Burr, 
condemning to the flames all he has 
hitherto written againft him; nor needs 
there be any wonder. if fome people ftill 
believe bim to be a very able, confifent 
and upright-man. . 

As to the ftory that the union was form. 
ed in order to divide and fecure uffices, it 
can be believed only by thofe who are fo 
felfith as to ‘havé no-idea of the public 

good. Cheetham denies it, and this fet- 
tles the point at once. Col. Burr is now 
no longer a Cataline—Col, Smith will 
never again way lay Ceetham with» large 
club, t6 dat his jacke-—and ‘Wortman 
will pronounce in his next: ofation; * We 
few, we happy tew, we band ot Brothers.” 
In thort the paitical machine will hence. 
forth moye like clock -work, or play har- 
monioufly and cheerilf like the mofical 
BENEVOLUS, 
THE 


UNION, 
OR LAST PUSH FOR GREATNESS. - 
SCENE Ist. ? 
. ee Pate 


Enter Venom solus. 
'Tig true, by heaven! this sturdy honeety, 

' This independence firm, that trembles not 
Beneath the threatening rod of pop'lar might, 
Mars all my greatness: Bu: if pow’r thieve be, 
In democratic wiles; to circamyent 
The heedless step of conscious innocence ; 

. laws, for lite villains made, to brave, 

And soul-appasling infamy, can give 
Supremacy, this governor shali fail. 
‘Within this city’s ample bound there lives 

A man, by nature form’d for factious deeds ; 
Whom disappointment oft has sorely vex'd, 

. And many a luckless strivirg to be great. 

For suth my purpose calis; LJLto him straight, 


wha tho” fn epuhets well merited, 


‘Of vile abuse, we have for years convers'd? 
> What tho’ by perseeuting rage imne'l’d, 
 Weerst in honour’s deadly contest s:rove ? 


* 


ce from the city of New-York, 
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Interest commands, I must obey my God. 
And e’en in this, I'll gratify my hate. 
For, closing with my offers, deeper still 

In infamy will sink him, and unseal 

The eyes of those, who, hitherto seduc’d, 


By fair pretence, have thought him honest. Then, . 


My purpose answer'd, and his dirty task 
Of treachery perform’d, I'll brush him off, 
And leave the silly dupe, to meet the scorn 


Of ali mankind, and curse his booby plans. 
(Exit.) 


SCENE 2d. 
(4 Chamber in Venom’s House.) 


Enter Vexom and BLackwoop. 
Black. 1s all secute ? lurks no suspicious ear 
Of foe conceal'd, to catch the terms of peace? 


Venom. Benot dismay'd. E‘en echohere is dumb. 

The hatter’s selfmght here in safety rage. 

These walls are faithful, Should they treach’rous 
prove 

And speak, what they have witness'd,they’d unfold 

A tale of wickedness, and plots nefarious, 

That e’en thy practis'd heart in knavery, 

Would start and shudder, at the voice of con- 
science, 

And like a trembling slave, upon the brink 

Of guilt, and infamy, would halt. But come, 

Let’s to the business.— 


( They retire and confer together for sometime ; du- 

ring which they look suspiciously at@each other, At 
\ 

intervals are beard the words Secretary, France, Am- 


bassador, tye. Se. 


Black. Armmento any thing. My noble friend, 
Adieu! I'll to the clamorous Captain haste, 
And stop his mouth, with this most glorions 

news. .. ( Exit.) 


Venom, solus. 
ier's mouth, 
Anditf cléyd, until I bid him cope. 
Thou'st sold thyseM. thy characyer, and all 
Thy hopes of honour, for hort respite. 
Thee have I bought, and with thet #lthe herd, 
Whom lack of principle, or lack of peif, 
The-tonis have render’d, of thy ¢roeked art. 
Now fortune similes. This arm shall still direct 
With secret force, tho’ irresistable, 
The councils of our state, and holdits sway 
Despo ic, e’er this wealthy Capital. 
Now let-colc-blooded honesty go on, 
And ponder upon Jaw, and rigdt, while I, 
‘| Sach stuff despising, bear the price away. 
Let those, in peace pursue their lowly way, 
Who vaunt a coward honour, that will shrink 
At tire approach of aught, that bears the form, 
‘Or semblance, of dNgrace =“ Here will I hot,” 
So long as ‘here are knaves antwillains left, 
. Egough to bearme omtheir hands aloft, 
My foes shall tremble, when they hear my name, 
Tho’ ruin’d thousands be my steps tc fame. 


D. 


FROM MY GARRET. 


The united honeft rogues, feem deter- 
mined to aferibe the federalifts’ deteftation 
of the coalition, to every thing but the 
right caufe. Toinduce their fimple breth- 
reato tall in with, and applaud the * re- 
union,” they declare that the federalifts 


Poor simpleton! yes, stop the baw-’ ' 
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are all Lewifes, and the Lewifires al] 
tederalifts, and that the latter condeain the 
Ciintoniansand Burrites, tor the fole pur. 
pofe of promoting the views of the guy. 
ernor. They know this is a mifrepretent- 
ation ; and every body elfe knows it, 
The tederalifts detefl the coalition, Secaufe 
it is, in itfelf, deteftable. What other mo. 
tive does an upright man want ? Thofe 
who regard the coalition merely as to its 
effe€t upon the promotion of Gov. Lewis 


(without taking into confideration the hon. 


or of our ftate) muft rejoice at it, becaufe 
no tranfagtion could have operated more 
favorably for him. Had his excellency 
and his friends been guilty of the fame 
conduét, I fhould have been equally tor. 
wardin condemning it. ’*Tis not the men 
that L hate ; but [ hate their crzmes. Why 
fhould. Robert. Rafticoat feel a partiality 
for the perfon of one democrat, more than 
another ? They are all his enemies, They 
have all raifed their hands and their voices 
Robert Ruflicoat has not 
forgotten that governor Lewis was oncea 
judge; w2s 
Attorney-General at that period ; but he 


agaiatt him. 
nor has he forgotten who 


well remembers that -it was nct owing to 
the lenity of either the judge or the aitor- 
Se, 


perceived, that I have 


ney-general that he was not crufhed. 
it will readily be 


no reafon to fee} any perfonal attachment 


to'cither the one or the other. Stil, ik 
the governor conduéts, in fome things, up- 
tightly and honocrab'y, I fhall not feilco do 
him flridt jauflice ; nor, if his enemies be- 


? 
have knavifh! 


to render thers a bittle 7 


— ——, fr } yt Yd 
y and meanly, finall I nehtate 


whice, STRICT JVS- 


Brethren of the same Principle. 


’ 
ae 


Tue others day, on Cheetham’s obfervs 


ing that the ‘*re-union’” was formed of 


materiass that accorded ** in principle, in 


intereft, and in objett,”” J promifed to 


_— 


fearch for what fe lately declared to be the 
principle, objeét and intereft of 2 part of 
Infieed of putting my 
garret in ai 2DKUsr, by unrolling the daity 
files of Cheetham’s pret. d avail my let 
of feveral extrafts made by the ec.or ot 
the Morning Chronicle. | }hey are amply 


fu ficient to prove that the ** re-union’’ 1s 


sate maicrials. 


* a compound of as bafe ingredients as the 
world affords.”’ 
Extracts from Cisetbam's Paper. 

« Frown on the common enemy of al! parties 
(Mr Burr,} who has no other object in view than the 
gratification of unprincipled ambition.” 

Ooferve, reader, the materials of the 
“ re-union” accord in o/7<¢. 
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+ The adherents of Mr. Burr are composed of the 
Jag ends of all parties.” : oy 


Obferve again, reader, thefe tag ends ac- 
cord with the other materials, 


“ Can any man (laying his hand spon his 
breast and knowing all Col. Burr's tricks) pronounce 
the views or conduct of the vice-president bonest ? 
aye bonest—not one.” 


Yet, they accord—all difhoneft as they 


are, 

«© Who ever believed that the Burrites ever did, 
from disinterested motives, a patriotic act, and who, 
having his senses, can believe they ever will ?” 

Stili, they accord. . 
“* Mix all the advocates of Col. Burr together, 


and what will be the compound of character? 
Character ! bad enough.” 


In perte& accordance with the other . 


materials, however. 


‘¢ Like the Romana Cataline, the object of Mr. 
Burr is to raliy under bis standard the discontented, 
the profligace, and the desperate of both parties.” 

“Tt has often ben remarked in this paper, 


that every Burrite in this state is a disappointed of- 
fice hunter .” 


How well thefe materials accord. 

1 might add a column of thefe extraéts, 
in which Cheetham has pronounced Mr. 
Burrand his adherents, profligate, un- 
principled, abandoned, &c. &e. &e. 
But I ftop here for the prefent. I may 
proceed hereafter. 





Night-lVork. ‘ 


It is hinted that Mr. Burr, has lately 
beenin New-York, tn the night. There 
are men whofe deeds are fuch that they 
* choofe darknefs rather than light.” 





There has been a large meeting of an- 
ti-re-union-republicans, in New-York, at 
which a {tring of refolutions were paffed, 
difepproving of the late treaty. It is faid, 
Cheetham looks black as a felt hat on the 
eccefion. 
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__ uiter’s Cinget. 
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The approaching Ele@ion, 

Is an important one, as there are Affem- 
blymen, Senators, and a Member of Con. 
grefsto be chofen. The democrats have 
already commenced their operations, and, 
if we are corretily informed, uncommon 
attempts are making to fow difeord, and 
create a civifion, amongit thole citizens 
of the county who conftitute a cléar and 
decided majority. The attemot, howeve 
er, will prove abortive, In the prelent 
diftra€ted fate of political effairs, the fed- 
eralifts may not deem it advifableto a& 
atall; but if they do a&, they will af to. 
gether ; end once more convince their op- 








ponents that the county of Columbia ftands 
unfhaken in the ftorm. ‘ 





The federalifts of the corporation 
of Hudfon are defired to meet at the houfe 
of Mr. S:ocking on Thuriday evening 
next. 

wi PGteS Gie——— 
TO RRADERS AND CORKESPONDENTS. 


We have received, a pamphlet, entitled, “ an ex- - 


amination of the method of making Bank Bills, from 
the Stereotype Plate,’ which will be copied into our 
next number, 

‘ Hora f%,” is inadmissible. The publication 
which he ridicules, was inserted under the sanction 
and authority, and at the expence, of a respectable 
society. It should therefore be exenipt fram anony- 
mous attacks. 
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Erratum. 
In the compact of the Conscript Company, pub- 
lished last week—third” article, for «*emolument” 
read enrolment. 
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[The following articles of genuine wit and humour, 
are copied from the Boston Repertory, the ed:tor 
of which paper never takes up the pen m vam, 

Edit. Bal.} 
Mr. Puttre Dopprince, member of the 

Virginia Legiflature, who lstely entered 

his proteft againit the panegyricion the 

Prefident, adopted by that body, fpecity- 

ing the reafons of his diffent, has been at- 

tacked by the democrats, in the fame ve- 
ry genteel! and fevere manoer, in which 
they have beea wont to attack others. who 
put Mr. Jefferfon’s prominent qualities 
on record. They call bim PArl Dod. 
Now is not that as complete an anf{wer to 
all Mr. Doddridge can fay,as any tho- 
rough bred democrat can require ? He has 
quoted chapter and verse trom the Prefi- 
dent’s feveral publications, and fhews his 
want both of wifdom and firmnefs, by his 
grofs contradiétions. And what of that ? 
Why reader, the gentleman’s name who 
ppins out thefe abfurdities is Pé:l Dod; 
yes Dod.—~-Spell it backwards or forwards 
itis DoD—Is it nut as plain as day that 
every thicog be has to lay ss contemptible 
calumny ? Was not the celebrated letter 
of Thomas Turner setated, to the fatis- 
fa€kion of every ftaanch friend of Mr. 

Jefferfon, by proving plainly that it was 

irom the penot Jom. Certainly no mat- 

ter what fom lays? 





Embassy to England. 

After having atempred torthree months 
to trighten Great Britain into hyflericks 
with paper crackers, Congrefs are now, if 
report be truc, aboutto fend an embaffy, 
pacer ciscumfances} which will give em. 
phafis to the expreflion of the public will. 
The vefiel to carry the Ambaffador 1s to 


bethe HORNET, and the Ambaflador 
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A. BURR« It is pity ARM-STRONG 
is (oO united. as the ralents of anexperien- 


ced court wil! be PITT-ED againft us. 





Re!/f's Quaker.Corefpondent, at Wafhs 
ington, feysthat when friend S/oan intro- 
duced his * new moddied bill, impofing a 
tax of ten dollars on flaves, Mr. Jack/on 
abjeEted to its being read a fecond time. 
Some very circumipe& members could 
not readily make up their minds whether 
it fhould havea fecond reading, and the 
clerk wasordered, at their requeft; to read 
ita firft time—again. a 








FROM THE UNITED STATES’ GAZETTE. 
CONGRESS.—Every time a propofi- 


tion is offered in che houfe of reprefenta- 
tives, which she houfe do not like to 
meidle with, up flarts ~fome one of 
the members and moves to. pofltpone the 
further cofidersation of the fubjc& until 
fome very ciftant. day on account of the 
important bufinets wh.c’y 1s pie fiing upon 
the attention ufthe honfe. In this motion 
he always fucceeds. What comes next ? 
Why, next we find three or four days em- 
ployed in difcuiling the bees whethera 
towrfhip of public landfhall be fold toa 
company of German vine dreflers with. 
out interefi—or elfe we are called upon to 
liften by the hour together to the invectives 
of Mr. Stuan while he rants about the 
dreadiul eonfequences which may enfue 
to the wnien trom the incorporation. ofa 
Prefbyterian, church in Georgetown: Mr. 
Gregg, we perceive, has been making a- 
nother effortto bring up the Yazoo quef- 
tion; but the flandirg argument, more tm. 
portant bufne/S is objeGted in his way, 
and we {hall probably fee the whole farce 
played over again. 


e 


We underftand that the bill to prohibit 
the intercourle between this country and 
St. Domingo has paffed the houfe otf Rep- 
refentatives as it came from the Senate. 
If this is fo, it fhows that the French min- 
ifter can get Avs bufinefs expedited in con- 
grefs, however cardily they preceed with 
that which concerns the Uniied States. 

An obfervation of a foreigner at the Fed- 
eral City, taken from his journal, 
24 AO. 8, 1806. 

This day came to Wethingion City, and 
paffed on the road a company of black 
flaves, the men chained togetber, the chil- 
dren ina cart, a black looking perfon driv- 
ing them belore him, carrying a large load-, 
ed piftot in his hand. This company I 
atterwards {aw pafling under the wails of 
the canitol where congrefs fit, and near the 
front of Steei’s Hotel, the principle Ian in 
this place, where flcod the chiet juftice of 
the United States,a number of other judges 
and members of congrefs, the apoities of 
liberty in this day—yet this effeéting fight 
did not appear to make the leaft impreflion 
on any of them, any more than a company 
of dogs or hoifes might bave done. 
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| itorial. 
‘Bo aid the cause of virtue and religion. 


. eeeerteeerrere 


Zxtract from the Miscettanzovs ComPasion, 
, BY WILLIAM MATTHEWS, 


TO plead tor the gratification of our 
fenfual appetites and paffions, in oppofi- 
tion to the fill {mall voice of inftruAion, 
in the fecret clofet of our own minds, is 
to rebel again@ the plaineft law of Gop 


' to infult the Supreme Majefty, by pre» 


ferring the nature of brute animals, to 
that more exalted nature which he hath 
given us, and in which we ftand related to 
ie 

‘It is, in eff-&, to conclude that this 
lite is more important than the next, and 
thataflew fleeting moments of time are of 
moré concero than eternity ! 





_ All our hopes, and all our wellare, de- 
pend on the ufe of thofe talents which the 
Almighty hath given us : 7 

If we fuffer them to be corrupted and 
fpoiled, the damage muft be great, and the 

ofs irreparable, 

On the other hand, if we are careful to 
employ them wifely, and agreeably to 
their original defign, our care will turn to 
the nobleft account, and in joy.and giad- 
nefs fhall we reap the fruit ihercot for- 
ever. 

The man who earneftly endeavors to 
lead a fteady and whiform life of yirtue, 
cherifhin din himfelf, gad bro:h- 
erly. kindnefs and charity towards man- 
kind, will ever find a fource of confola- 
tion and fecret triumpb within :— 

He will find an iadiferibable glow of 
delight attend him, even under afflic- 
tions :— | 4 

The fpirit of that man fhall fuftain his 

infirmities ! : 
UE Caw — - 


Selections, 


‘FROM THE PHILADELPHIA GAZETTE. 


From Wafhington, 
Qnd Mo. 7th, 1806. 
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Friennv Rewr, 


Would to Heaven, Friend Relf, thou hadst types 
of the sizeof hundred line pica, nay lange as the 
pauiiels Of the doors of Olympus, I would compel 
thee ro tell the nation, in tetters of such size, tliat 
more than half of the House of Representatives are 
TRIFLERS: more than half of the time the House 
su is trifled away, and many, too many [to be 
sure too many, if any) trifle purposely 

h Jong after the usual time of meeting this 

before there was a quorum. If gentlemen 
tbe so good, saith the speaker asto take their 
seats, there will be a quoruin—a pause ensues— 
afew minutes after the Speaker exctaims—three 
members only are wanied to make a quormn—fand 
at this very time from 10 to 15 members are sitting 

the fire, and will not sur an inch, for a quorum) 
a while, forsooth, a quorum is made and the 
is read. One of the first things done this 

y was to rhe man Keibthe mover) that 
when the House adjourn, they adjourn til the 2d of 

txt week. ‘The motion was carried by a smail 

ee. ; 
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Grege’s bill providing for naval peaceestablishment 
was debated for some time in committee of the 
whole. At length Friend Goldborough, observing 
that the bill was quite inconsistent with the ar- 
rangement of the navy department, that we are 
now in astate of neither peace tor war, that it is m- 
proper and impolitic to fix any permanent estab- 
lishment, till other subjects were settled, that would 
have a great effect on this; moved that the commit- 
tee rise.--The committee without a dissentient rose ; 
andthe speaker asked leave for them to set again 
(as old bens and geese will till something be batch- 
wre This bill fixes the number of officers and men 
at 920. Why didthe Speaker appoint Gregg to 
hatelr this bi? was it because he knew Gregg like 
himself was unwilling to trouble the country with 
burdensome expenses to defend our commerce ? 
why was the bill brought up at this time? To 
trifle, Friend Relf, to trifle away the time.—Mem- 
bers were many of them trifling with Mnoisy chit 
chat by the fire places, with one anggher in their 
seats, at the windows, &c. and talking pyar as 

eatly to inter even the appearance of doing 
Seslaas. Several times, Sere member had been 
speaking another scarcely twenty feet from him, 
would be obliged to ask himtorepeat what he had 
said. The Speaker would call to order, but seldom 
enforces his orders [he is himself very apt to talk 
and chat rather loudly when in commitiee of the 
whole.] The Speaker I believe always appoints 
as Chairman of thecommitiee of the whole, one 
of the five following persons, Varnum, Dawson, 
Cregg, Tenney, or J. C. Smith, and the last men- 
tioned is the only one that keeps order, indeed he is 
far the most proper person for Speaker of the House. 
But there are other ways by which time istrifled 
—many committee men are too busy, between the 
Sittings ofeach day, with sleeping, eating, playing 
cards, or perhaps worse work, to give due consid- 
¢ra‘ion to the bills about to be discussed, or to the 


. framing of bills, hence it may be josily said that 


many aone of them is a monstam, borendum infor- 
ime,and perhaps a day or two is required for the 
House to let it into tolerable shape; and often in- 
deed they are obliged to put it again under the 
wings of the same committee, that they may set 
Friend Relf I could tell thee 
more wavs by which time is wasted, butI will net 
waste timé to tell thee now. 


Much of the time of the house was t (fledthis 
day with Leib’s half formed biil for fixing the sal- 
aries of the oflicers of the House, i e. clerks,door-keep- 


ers, &c. instead of so much per annum and so much” 


per diem, while the House is in session, for the 
dvor-keepers 2 permanent salary is fixed. Bedin- 
ger astonished me—he used an argument—} would 
ratier, saith he, preportion the salary to the ser- 
vice ; let them have so much per dicm; for some 
sessions are of three months, some perhapsof six 
—proportion the salary to the service. 


A resolution of Crowninshicld was carried, cal- 
ling on the secretary of the Treasury for a detail- 
ed account of all the foreign goods, wares, Kc. ex- 
ported from the United States the three last 
years. 


Randolph called again the resolution which he of- 
fered the last year,to alter the Constitutiow in «uch 
mafner that the Judges may be removed at the re- 
quest of a majority of both Houses of Congress — 
Vins of cold malice seem to run through the heart 
of this rescio quid bumani generis. Vive subj et 
may cccasion debe*c, but the resolution will not be 
carried, 


Tea weeks have Conzress been in session, and 
nothing. or next to nothing, yet done, relauve to 
our disagreements with Fnglandand Spain. They 
kwow not what to do—hey fear ail and any steps. 
Some irithng»project was the consequence of the 
fortnigh«’s closed doors: The Senaie with closed 
doors, have re-discussed that project, and 1 am in- 
formed deckled, but 1 know not how, this day. It 
1s also reported that an ambassador extraordimary 
(which under the present administration has cer- 
tainly m- ant an arobassader ordinary in the ex- 


_ treme, or uncommonly ordinary, extra. )was appoint- 


ed this day in the Senate, to yo to England This 
is only report however; yet supported by some 
with the consideration that the Hornet, (aswift 
sailer) is ordered to New York for the purpose of 
conveying a special imun'ster. 
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Tue case of Arnoldcan:.ot be too much exam. 
ined. The subject though awfuland unprecedenied 
demands a dispassionate hearing. Is the crime for 
which he was indicted, tried, conyictcdand senten- 
ced to be put to death, murder? In the discussion 
of this question, I shall attempt to support the af- 
firmative. The judicial branch of our government 
has declared the case to be murder, and the legis- 
lative department will in al probability give efficacy 
tothat opinion. Whenever murder has been com- 
mitted, the law Of nature as well as the political 
code, orders the offender to be punished. * Fer 
whoso sheddeith man’s blocd, by man shall his 
blood be shed.” Almost every nation has punished 
the crime of murdér with death; the preservation 
of government depends on performing that awful 
duty ; to take no other satisfaction for the life of a 
murderer, but death. ‘For the land caunot be 
cleansed of the blood that is shed therein, but by 
the blood of him that shed it.” The reprieve of 
Arnold has caused much clamour, and given rise te 
considsrable political animosity : but the voice of 
party should have been silenced. If there is doubt, 
let the expediency of the Governor's reprieve be 
granted,and it then becomes @ subject for legal inves- 
tigation. In my view of thecase, the facts that con- 
stitute murder, are the manner of correciing the 
child, and the quantity of punishment used which o¢- 
casioned her dea h—From these two points it will be 
For the information 
of those who have not perused the testimony, 1 


shall here insert the report of the evidence taken by 
Judge Kent‘and transmitted to the Governor. It'was. 


as follows: ** That the girl lived in Arnold’s fam- 
ily, and was about six years of age—That on the 
evening of the ith January, the girl did not pro- 
nounce the word gig correctly, or as he directed, 
and that while at supper he pronounced the word 
as he said she ought to—That he went after sup- 
per and got eight beach sticks and trimmed them 
out and supplied them in the fire, and took the 
girhout of doors seven times in succession, and 
when she was brought in at each interval, the gist 
said she woukl try topronounce the word as he 
wished, but failed in the attempt—That he told her 
how to pronounce the word when she was brought 
in the fast time and she pronounced it right—That 
h¢ had not told her how to pronounce it before, ex- 
cept while he was at supper and before the whip- 
ping—That from the time that the girl was first 
taken out of doors until she was last brought in was 
one hour and an half—That the interval Lerween 
each whipping was ten minutes, and the last time 
he was out was near ha!f an hour—That he confes- 
sed he had stripped her clothes over her head 
and held them in his hand acroos a stake or crotch 
—That her flesh was bruised and lacerated from 
her shou ders to the calves of herlegs, and that the 
girl was soon afier seized with a fever and de- 
liriam, and died on the 14h of January—The phys: 

cians had no doubt but that the child died by reason 
ofthe whipping, and Arnold admitted that the 
whipping was in consequence of his» malignant 
passions—There was geod reason to conclude, that 
he had no deliberate intention of purting the chiid 
to death, for he expressed a hope when he came 
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into the house the last time, that he had not whip- 
ped the child to death, and he expressed the deepest 
Cencern, when the dangerous situation of the chitd 
was discovered. 

** Upon these facts, I told the jury, that they con- 
stitued a case of murder. That it was not reqwh 
site that there should have existed a deliberate in- 
tention to kill—That if the jory should be of o- 
pinion under the circumstances of this case, that 
the beating was unlawful and barbarous, and denot- 
ed a depraverl and malignant disposition, (and such 
was my opinion) it constituted in judgment of law, 
a case of killing with malice aforethought, for that 
the law presumed or insplied the malice from the 
maligaity of the disposition which the act indicated.” 

This report of the evidence will fully enable the 
reader to understand, how properly, the rules of 
law which I shall cite are applicable. 

Murder is defined by Lord Coke, “ when a per- 
«son of sound memory and discretion, unlawful- 
“ly killeth any reasonable creature in being and un- 
s* der the king's peace, with malice aforethought 
* either express or implied.” 

First. —The person that commits murder must be 
in the language of Coke, ‘ of sound memory and 
discretion.” So far Arnold had two of the qualities, 
necessary to constitute murder. Secondly.—* Un- 
lawfully killeth any reasonable creature, with mad- 
ice aforethought either express or implied." The cone 
duct of Arnold justly merits the application of this 
rule. The killing must be unlawful, and those acts 


which produce death must be replete with such cir-' 


cumstances as to make the exercise of them un- 
lawful. Ifthere is no warrant or excuse, the kil- 
ling is unlawful To justify the conduct of Arnold, 
all that he did in chastening the child must be dat 
Jul and if lawful, he is warranted and excused. It 


may be said (and very correctly) that he was ad- 


ministering correction in obedience to a lawful aus 
thority. That a parent has a right to chastise his 
ehild, a master his servant and an officer his crimi- 
nal. The Roman law even permitted the parent te 
take away the life of his child: that he who had 
given life, had the right to take itaway. But our 
law knows of no su¢h right or principle ; it is much 
more restricted. He may daw/fi//y correct his child be- 
img wnder aze, in a reasonable manner, for this is for 
the benefit of his education. If Arnold had appli- 
ed prudence as a substitute for indiscretion: if 
miidness had been exemplified and not the depravity 
of a wiexed heart, and by accident the child was 
killed, it would have bees uo unlawful dilling. Iris the 
maticiousness of man’s disposition that frequent y pro- 
duces sericus and important injuries. Life becomes 
the victim of an heated and angry mind. In those 
cases the justness of our laws has prescribed 6: h 
punishment on the offender, that is ca!culated to 
give example to others and to prohibit the commis. 
sion of hke crimes. The passions of Arnold were 

arbarous, depraved and malignant; not merely 
ruffed at an injury aimed at his feelings, but with a 
heart filled with wickedness and savage cruelty, he 
dluring the period of an hourand an half (with a few 
minutes of intermediate time excepted) continued 
to administer chastisement in a manner that in 
itself was inhuman and immoderate. Blackstone 
observes in his 4:h Vol. page 182, « where a parent 
“is moderately correcting his child, a master his 
“apprentice or scholar, or an officer punishing bis 
‘criminal and happens to occasion his death, it 
‘is merely misadventure: for the act of correction 
was dawful. But if he exceeds the bounds of 
*“‘ moderation, either in the manner, the instrument 
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** or the quantity of punishment, and déath ensues, 
“ it is manslaughter at least, and in some cases (ac- 
* cording to circumstances) murder, fow the act of 
* immorerate correction is unl.wful.’ The manner 
of correcting the child, was unlawful and immoder- 
ate. It was in the winter season, when the coolness 
of the air compels us to cling tothe fireside. He 
took this infant child of six years of age into the o- 
pea air ; exposed her naked limbs to the inclemen- 
cy of the weather and there exhibited the depravity of 
his feelings. Not conten'ed withthe first attack upon 
the helplessinfant: not having spent sufficient of his 
crue! passions, he contirwed the attack seven times, 
till the child ‘was “bruised and lacerated from her 
shoulders to the calves of her legs.” The seventh 
and last attack put anend to her existence. 

In Hale's P. C. page 174, “ If a school master 
** corrects his scholar, or a master his servant, or a 
parent his child, and by struggling or otherwise 
‘‘ the child, or scholar or servant dies ;_ this is only 
«homicide per infortunium. But this is to be under- 
*¢ stood when it happens only upon moderate cor- 
*¢ rection; for if the correction be with aw unfit in- 
“ strument or too outrageous, then it is murder.’’ 


If the child had frozen to death, while under the 
scourge of Arnold’s passion, he would beyound 
doubt have been guilty of murder. The season of 
the year, and the exposure of her naked limbs to 
thecold, might in all probability have occasioned 
herdeath. 4th Blackstone’s Com 197. «Ifa man 
“ however does such an act of which the probable 
‘* consequence may be and eventually is death, such 
«killing may be murder, although no stroke be 
‘¢struck by himself, and no killiag may be prima- 
‘‘rily intended. As was the case of the unnatural 
“ son, who exposed his sick father to the air against 
“‘ his will, by reason whereof he died ; of the har- 
‘lot who laid her child Onder leaves in ani orchard 
‘‘ where a hire struck it and killed it; and of the 
«parish officers who shifted a child from parish 
‘*to parish ull it died for want of sustenance.” In 
this part cf the argument it must be conceded that 
the rnanner 04 Correction was unlawful. «‘* He con- 
fessed he had stripped her choathes over her head 
and held them in his hand across a stake or crotch.” 
Was this a moderate and discreet method of chas- 
tisermeat? The strength of a child of six years old, 
could not have prevented a man of Arnold’s vigour 


from punishing as much as a child deserves. Why 


extend her body ** acress a stake or croich” without 
itwes further to gratify the wickedness of his 
spirit. Incase the child had died in consequence of 


a cold it might have taken, and not from the whip- 
ping it will not be denied but what it would have 
And how much stronger in the pres- 
ent case where the death was occasioned from the 
cuantity of punishment used in correcting. I rely up- 


been murder. 


cn the manner of whipping, as one of those strong 
and aggravating circumstances as is necessary in 
a case. of this kind to convict the offender of mur- 
der. Seme may without strictly attending to the 
circumstances, deem the offence to be merely man- 
slanghter ; but the facts here are too criminal to be 
so decided, and nothing less than murder can be 
shewn in the case of Arnold. The correction caus- 
The manner of chas- 
tising did not; neuher did the instrument used in 


ec her death and that only. 


But’ it was the quantity of punish- 
mert, that gave a decisive blow to her existence. 
The books furnish no adjudged case similar to 
that of Arnold, and it may be said this is the 
first of the kind, that a parent would whip his 
child to death under color of correction, is too bar- 


whipping : 
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barous to be thought of, and I presnme to assert tha’ 
the case never happened among civilized natiors. 
In Hale's P.C. page 454 excesiive correction connect- 
ed with other facts, was decided to be murder. A 
boy came imto Os*erly park to stes! wood, and see- 
ing the woodward, climbs up a tree ts hide himself ; 
the wocdward bids him to come down, he coms 
down and the woodward struck h'm twice, and then 
bound him to his horse-tail, and cracged hom will 
his shoulders were broke, whereof he died: it was 
ruled murder, because, fier, ‘Ihe correction vas ex- 
cessive. Second, It was adeliorrare act cf cru- 
elty. The introduction of this case as applicable 
to Arnold, is not wholly considered as deciding 
the question; Butto streagihen the idea tat 
murder may arise from excessive correction or 
the quantity of punishment appled. The wocdward 
was convicted of murder founded on implied or pre- 
sumed malice. This case is instanced by Dlack- 
stone as forming express malice ; as also where the 
blacksmith corrected his servant witha bar of iror, 
and the schoo! mester stamped on his scholar’s bei'y - 
the schoolmaster and blacksmith are geilty of mar- 
der by express malice: that is by an express evil 
design, the genuine sense of malitia This awhor 
must certainly be incorrect in such opinion; for the 
cases which he cites to warrant the opinign are de- 
cided expressly on the ground of implied malice— 
The definition which Blackstone himself has adop- 
ted of express malice does not support such an op.n- 
ion—4th Black. Com. 199. « Express malice is 
«« where one with a sedate deliberate mind, and 
«¢ formed design doth kill another : Which formed 
“ design is evidenced by external circumstances dis- 
“ covermg that inward intention, as laying m wait, 
“ antecedent menaces, former grudges cad concer’- 
« ed schemes to do him some bod'ly harm.’ Hale 
adopts the sage definitions Malice thar ma\es thesit- 
ling of a mat#to be murder, is of two hinds, Fi #*, 
malice in fact,“or Second, malice inlaw, or a ex pre- 
sumptiore legis. The latter of whch arises cut of 
the circumstances in Armold’s case : It isnot pretta- 
ded that he is gnilty of express malice. There is 
no formed design to ki!! evidenced before the attac*, 
no discovery of inward intenticn, as menaces, fc. 
to injure or kill the child. If a master use an un. 
lawful instrument in compecting’bis servant ,and dear’: 
happen, it is murder ; the law judgesit to be r-asice 
preperse. Kelyng, Rep. 64. « If a father, master 
‘or schoolmaster, will correct his child, serveni cr 
« schelar, they must do it with such things #5 se 
« fit for correction and not with such insturtnen's 
« as may probably kill them. 
¢ pretext of correction a parent might killiys < od, 
“or a fhaster his servant, a schoolmaster his 
« scholar, and a bar of iron is no instrument for 
«correctfon. It is all one as if he had run Lie 
«through wich a sword.” If there is malice in 
acace so barbarous asthe one quved ; it mest be 
implied. The law judges it to be malicious jront 
the wilaw/ulrese of the instrument made use cf 
in correc:ing. The case of the master. who hav. 
ing a piece of hot iron in his hand row ic 
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into his servant's belly and killed him, wes ceciced 
to be murder, not done with express ma iceyt.s- 
ing aseda’e, deliberate mind and formed desig: : 
butimplied malice flowing from the wickedness of | 
the mind which the act indicated. Therefore, says 
Kelyng, “ where a master stikes hs ‘servant w } 

« lingly, with such chings as those ore, if death en- 
«sue, the law shall judge it malice frepense,” the 
same language may be continued farther, wher w 
parent or masier corrects bis child cr servant, lei ie 
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be done in a prudear, carefy! and mcderate manner : 
let che quanuty of pusbinent be dealt out with a 
cautious hand ; for if death ensue from. mmoder- 
ate correction; the law.shal) julge it murder of mal- 
te nse» 
Hesataky to correct is lawful, but that au- 
thority is laniied and bow ded by prudence and dis- 
cretion. Whenever, therefore, uns authority is a- 
hosed _ extended besond the bounds fixed by 
law, whatever is done under, pretence of thatright 
is wslawiul. The hu.bard has a right, (if the 
Governor's opinion is corvec') to chaste his wite, 
go that it be done with moderation and pradence. 
He is considered the <goveruor of lus family ; and 
a'l belopging toit, are considered in some degree as 
eciing under his authority, and subject to his orders. 
‘The relation, ther: fre, berween husband and wife, 
In poinc of authority, is nearly the same as that be- 
tween parent agd child. ‘I his authority gives the 
husbanda right to moderately correct his wife. But 
immoderate correction is unlawful and nor justified. 
As inthis case: “ If there be chiding between hus- 
* band and wife, and the husband strikes his wife 
* thereupon with a pestle, that she dies presently, 
* it is murder, and the chiding wil! not be a provo- 
** Cation toextenuate it to mans/aughter.” st Hale’s 
Vv. GC. 457. The instrument for correction, made 
use of by the husband, was unlawful. He had a- 
handoned ype character of a guardian, warchtfal tor 
the safcty and happiness of nis companion , but he 
put on the ferecity of a savage, and thereby gave 
riom to his malignant spirit. Suppose the intr. 
ment the husband used in chastising his wife, had 
been reasonable, and from the manner and the 
quantity of punishment eppled, the wife had been 
killed ; who cpn doubt bur what a would forma 
case of minder? The atfection for cach other, is as 
powerful in one case asthe other. The sufferings 
which each experience, awaken the feelings of the 
“husband, and he becomes a partner in their misfor- 
tones. Arnold was once viewed as the father and 
protector of this infant child, oder whose roof she 
was secured fiom danger. He looked upon her as 
his own; and she might in time have repaid the 
debt of gratitude, had not the fatal blow been 
sivock. His wicked and depraved mind, caused the 
unhappy tale alieady rela ed, and cohsigns the name 
o Arnclhd among the black catalogue of marder- 


ers. é 
» In the haman breast,there are three@istinct passions 
—Envy, Hatred and Malice. Seme have been led 
into a mistake by not well congigering what the pas- 
sion of malice is. They have construed it to bé, a 
yancour of mind |. dg’d ju the person killing, for 
some considerable tin.e before the commission of 
the fact, which is a mistake grising from the not 
well distinguishing between hatred and malice, En- 
vy is properly arepining or being grieved at the 
happiness and prosperity of anothcr. Hatred is a 
rancour fixedand seuled in che mind of one towards 
But 
mahee, malitia preecogitata intends the doing of 
“mischief. Liar mischieveus i-tent is deawn from 
the unlawfulness of the act commited, Fester, 
256, says, thar the “+ Jaw, by the term malice, mean- 
“eth, that the fact bas been. aviended «with such 
* cireunistances 2s ave the oidinary synipoms of a 
* wicked, depraved, midignant spirit.” ~The appli- 
cation of this-definiiion of matice to the care of 
Ari Id, will at cnee be seen io, be proper, and lean- 
ing direcily upon the point in dispute. rig only ne: 
Gessary to discover malice, to make out mu:der. 
If che child had been whipped to death. so that it 
died while recewing rhe blows, would noi that have. 
denoted, +a wicked, depraved, and malignant spirit ;’ 
a0.) would nor Arnold, in such case, beep guil vy of 
miurger ? Are wot those cirewmstances, already point- 
ed out, sufficiently aggravating to conclude, that it 
was the wickedness of the- heart. that Caused the 
th? The legal acceptauion of the term molue, 
wm ports awiclevress which the daring and vi lent 
Crchenstances of the cise pr duce. In discovering 
inytied aralice, the facts censequent. opon the 
travsag on nyas he enquired into ; ard from those 
en. thetaw judses che act commited wd be mia-. 
: soy not’ . 
- ** 28 a prisoner dieby reason of curesse ard hard 
mrage dy the paoleryit is murder in the goal. 
en, 1. PC. 466. If murder cen in any case 
be made out from implied wvalce, 1 wi-h confidence 
submit theca € «f Arnold to be of that. number. 


) Bad the child been corecied in a munker prudently ; 


aid ad the quantity of punishmens been imodesaiely 
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applied, and by accident;the child was killed; the 
offence would have been excusable homicide. Because 
the authority of chastising was lawful and no.ways 
immoderate. If aw indictment had been presented 
against Arnold upon such a supposed case, he would 

have been acquitted, and that by our statute, Ist vil. 

R. L. page 62. This brings me to an examina- 

tion of our act concerning murder, which, being 

relied upon as forming a defence far Arnold, and_ 
recommended by the governor to the fegisiature to 

examine ; it becomes important that ir should be 

nnderstood, and receive a fair and just com: truction. 

Atcommen law, the person thac was guilty of jus- 
tifiable homicide, was in vo kind of fauit, no, even 

in the minutest degree, and was always to be totally 

aquitted and discharged, with commendation rath- 
er than blame; But in excusable hemicide ser 
infortunium, the base is different, the cifender is in 
some fault and forfeits his goods. 1 Hale, P. C. 
477. This forfeiture cur act has taken away and 
discharges the party entirely, which isthe culy al- 
teration madein the common law. Hawk. P.C. 

1. vol. 164, ** Homicide against the life of another 
“either amounts to iclony, or does not. That 
« which amounts not to feiony is either justifiable, 
‘sand causes no forfetiyre at ail, or excusable and 
“causes the forfeiture of the party’s goods.” In 
excusable homicide there was a pardon to be procu- 
red before tne killer could be discharged, and the 
practice was generally to bail him till the next term 
or session, that he might sue out his pardon of 
course upon 2 certiiicaic of the nature of his convic- 
tion—* For though it was not his crime, burt his mis- 
“fortune, yet because the king hath lost his 
‘¢ subject, and that men may be the more care- 
“ ful, he forfeits bis goods ” 1 Hale's P. C. 478. 
The legislature here viewed the severity of the 
commonlaw rule,and have applied a proper remedy. 
In the same act concerning murder,section 5th + per. 
*¢ sons killing in scif-defence, or by misfortune, shall 
“not forfeit or lose any thing for the death of the 
‘*person killed, but sheli be thereof, and for the 
* same fully acquitted and discharged’? This is 
the only instance that can be shewn, wherein the 


act is remedied ; the mischief of forfeiture being 


prevented. The section which the advocates for 
Arnold say excuses him from the crime of murder, 
shall now be examined I+ will be found in 1 Vol. 
R. L. page 60th and secvion 2d * that if any per- 
‘* son or persons shall stab or thrust any person or 
‘¢nersons, that hath not then any weapon drawn, or 
‘¢that hath not then first stricken the party who 
‘¢shall so stab or thrust, So as the person or persons 
‘so stabved or thrust.shall thereof die, withén the 
* space of six months, then next following, alcho’ 
** it cannot be proved that the same was done of 
malice aforethgught, every such unlawful killing, 

shall be adjudged taken and deemed wilful murder. 

* Aud the,offenders therein, their aders, abettors, 

*‘procurers ang counsellors, shall sufleraleath, and 

“ forfert in every behalf as in other cases of wilful 

«murder of malice prepense. But this shall not 

© excend to any person or persons who shall kill a- 

‘ny person or persons in his, her or their own de- 
‘* fence, or by misfortune; or in-any other man- 
‘sner than as aforespid :—nor to any person 
“ or persons, who in keeping ard preserving the 
* peace, shall chance to hill any persou or persons; 

* so as such killing be not donewittingly, willingly 
“and of purpose, under pretext and colour of 
* keeping the peace : nor to any persor or pers ns, 
“who in chastising or correcting ‘iis, her or they 
* child or servant, shall, contvary to his, her cr 
their intent a d purpose charce.to ‘ill such child, 
“ or servant.”” TheJegislature, in making this stat- 
ute, have copied verbatim the English act of James 

1 C.S. What they intended by ding this, is to 
me inexplicable. Was such an act. neces: ury or 
d.d they trust toluck for its operation? did the est. 
wittion Gfour sta e demand the enacting sucha lav 

were the people stabbivig each ober in cor sequence 
of party animesity ? No one will pre-end thar such 
was the state cf our affairs. The state of society 
was peact, and the government free from danger. 
It must have intedded nothing more than declaring 
what the common law was. It may be said that I 
have questioned too anuch the intention of the legis- 
lature in pats ng titis net, TI have reason to observe, 
that they were wyacauticus enough when they took 
the English act (r a precedent. They did not, I 
fear, look into the object for which that act was 
made. Thought has it altered the common law, 
fram the construction that is now given it, yet we 
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were uncer no necessity for such an act. The re. 
mark of Blachsione, upon the statute of James 
will present the object of the statute in a clear and 
conspicuous point of view : « This statute was made 
on account of the, frequent quarrels and stabbings 
with short daggers, between the Scotch and English, 
ar the accession of James I. and Leing, therefore, of 
temporary nature, ought to have expired with the 
mischief, which it meant toremedy. For, in point 
of solid and substantial justice, cannot be said 
that the mode of killipg, whether by stabbing, 
strangling or shooting, can either extenuate or en. 
hance the guilt. But the benignity of the law hath 
construed the statute so favorably in behalf of the 
subject, and so strictly when against him, that the 
cflence ef stabbing now siands almost upon the 
same footing as did at the comMon law.” 
4.C. 193. fhis able and distinguished writer, 
iraces the cause of this act and points out the mis- 
chief it was intended to remedy. The practice of 
stabbing was frequent, as the passions cf men, at 
that time, were warm, and disposed to spill each 
other,’ bleed. Life was taken away by surprise ; 
and. for the safety of the subjects, the legislature 
interposed their autherity to prevent the growing e, 
vil. The offence of stabbing, at common law, up. 
ona sucden provocation, was manslaughier, and 
like killing in any other manner, as with clubs, if 
under such circumstances us tomake it manslaughe 
ter. The mode of killing is not material ; if done 
by strangling, poisoning or shooting, the guil: is the 
same. Hawkins speaking of the statute of James, 
page 116, says, ‘‘ It is generally holden, that this 
statute is but declaratory of the common law. That 
there is nd need to Jay the conclusion of the indict- 
ment contra Jorman statuti, because the siatute 
makes no new offence, but only taxes away the priv- 
ilege of the clergy from an old one, and leaves it to 
the judgment ef the common law.” 

Poisoning will be found to be murder at common 
law, and so declared by our act concerning murder, 
Ist section. Here the legislature have mace no al- 
teration ; therefore they could intend no more than 
afirming the common law, and so faras the adjudi- 
cations zo in construirg the agt of James, they u- 
niversally decide it to be declafatory only. lisa 
sound rule of law, that when the commen law and 
thd statute differ, the former gives way to the lat- 
ter. “IF the sratute alters the law which I have ap- 
plied, as governing anddeciding the case of Arnold, 
then the act must operate. This variation is what 
I shall attempc to discever So far, the examina- 
tion of this act, relates mercly to the enactive part. 
The provisional cases in this act are next in order. 
For clearness and perspicuity, it is’ preferable to 
take each of those cases, a'd discuss them sepa- 
raicly :—*¢ But this shall uot extend to any person 
or persons, who shall kill any person or persons in 
his, her or their own cefence, or by mrsfortune, or 
in any other manner than as aforesaid.” The re- 
mark which Kelyng makes upon this statute, page 
28, may here properly be iniroduced. « That al- 
though if an officer or other person kill another in 
preserving the peace, or a parent, master or school- 
master, kilishis child, servant or scholar in chastis 
ang or correcting him, this shall be said to be per 
infortunium. Yersee Stat. 1 Jas. C. 8, fer stabbing. 
there ar the end of it, there is a proviso, that the 
statute shall not extend to any person who shall 
kill in keeping and preserving the peace, so as the 
manslaughter be net commited wiliully and of pure 
pose, under preiext cf keeping the peace ; nor to a 
master or parent in chastising his child or servant, 
bes d¢s his or their intent and purpose: So that 
theve cucumstances are inquirable in those cases.” 
The qnestionmay here be put—- what circumstances 
aie to be enquired into in those case li it is pre- 
tended that the ksiling was in self defence, the par- 
ty justifying the killing, must shew such cucum- 
stances to the court, as ir may appear ihat 15 was 
in self-defence. A person has aright, by the com. 
mon law, to defend limsclf from the attachs and 
a.saults of others; andif he kills in such defence, 
Le 1s notguilty of murder, but hom cide se lefendendoy 
and by our act, shall loose nothing. Eut be entirely 
discharged. If the person defending himse:f, was 
inxulicted for murder, would he be tried by rules of 
the c mmoniaw, or by the stature 2,.would you, m 
the intictment, lay.two commits, ope upon the stat- 
wre, and the other at common law ; or would the 
act have any thing more to do with the ofiender 
than if, wpon the trial, 1t was found, that the kil- 
ling was in self-defence, but to acquit and discharge 
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him entirely ? To me, the conclusion is irresistable, 
that he could be tried by the rules of the common 
law only. If the killing was “ by misfortune,” the 
act against stabbing does not extend ‘to it. That 
act declares expressly the killing to bedone with 
malice aferethought, and adjadges it to be wilful 
murder of malice prepense. Therefore, this act 
shall not extend to those cases which test upon 
implied malice only, and that malice to be inferred 
or presumed from the circuimsiances attenains the 
transaction. As if a person shootlng at 2 mark 
and undesignedly kills a man, it is homicide per in- 
o*tunium, for the act is lawful and the effect merely 
accidental. The killing ia such a manner shall not 
be aijudged done with malice prepense, bur the cir- 
cumstances are to be ¢ quired into, and those cir- 
cumstances are to decide the innocence or guilt 
of the accused) ‘he master, in correcting his ser- 
vant, must use instuments fit for correction s 
should he by accidenr kill him, the fact of misf r- 
tune is to be proved. The statote shall nor ex 
tend 1o* any person oF persons,in keepmg or preser- 
.« ving the peace, shall chance to kill any person.or 
persons, So.as such killing be not done wittingly, 
«willi&ly and of purpose, under pretext and 
«colour of keeping the peace.” Suppese a public 
officer should kul one in an attempt to preserve the 
peace, what circumstances must he shew to justify 
the killing? By what laws are you to try him? 
none but thecommon law. He must shew that he 
is an officer, and was acting in the execution of such 
office. That the person killed, resisted the au- 
thority of the peop'e. These facts, if made cur, 








ment used in chastising ; that no man would correct 
his child with such a wea;on, tialess possessed of a 
wicked, depraved and malignant sprit. Arnold did 
not kill the child by accidem:; but the killing was 
unlawful from the manner in which the child was 
corrected, and the quantity of punishment. nosed. 
Had the infant dicd while under the lash of correc. 
tion, the law would judge it murder, and infer mal- 
ice from the barbarity cf the act. That this may 
prevent parents from correcting their children, when 
they ave deserving it,gcannot be relied wpon as 
formitig an objection to convict Arnold of murder. 
The helpless and innocent must be protected, and by 
this means parents will be cautious in the exercise of 
their authority Children frequently deserve chas- 
tisement; but their lives can never be at the 
disposal of their parents. Arnold, I pronounce 
to be a murderer, and if an earthly tribunal does 
not administer that justice which he deserves, and 
faithfully execute those laws which secure our persons 
and property ; there is a place where he will be 
judged for this wicked deed, and by that judgment 
depends his forgivness or everlasting misery, 


COMMENTATOR. 
Hupson, March 7th, 1806. 





tudson, March 18. 





_ 





CLSSSMN KO MNSSE G2 
Be it our weekly task, 


mee e-em 


ard rigging, and al:hough shey have taken the 
ships they have not much to bragaf 1 believe J 
saw the whole of the engagement from tke top of 
the house.; It is a lucky thing howe¥es, for the 
S:. Domimego traders, for the feet was geing down 
the coast to plunder.and burn rhebrigard ports, so 
that had not this happened, miny of our Ameritas 
vessels must have been taken, & of. course condemn- 
ed. The people are m some consternation about 
this Engitsh fleet now off; they seem to have had 
another engagement (0. wiodward-as there is a 
French line of barrie ship off the harbour dismasted, 
and an English fleet came thisday in sizht, one of 
the 74's has lost her mizenroasr, they cannot be 
any of rhe fleet that engaged the day before vesres- 
day....however, the account of the Loetish wil! come 
from Jamaica no doubt soon, bot iis statcmcat 
may be relied upon as au hentic. 
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Very Important—Very Wonderful ! 


By the late arrivals we have received 
the French official accounts of a dee:five 
vidtory obtained over the combined armies 
on the gd and gthof December. Were 
we credulous enough to believe the French 
bulletins, tn their whole extent, the fuc. 
ceffes of Bonaparte, would remind us (as 
is remarked by the Port Folio) of Falftatf’s 
defcription of Poins :—** This is the moft 
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make the m - guilty of justifiable homicide. But, 
to reverse th@tase : If there was mo occasion to 


To note the passing tidings of the times. oma? potent villain that ever cry’d Stand, to 


bs make s of that authority which a public officer is rn a true men.”—Much, however, as thefe ™ 
‘4 cloathed with; as if there is no riot committed, the rr tail , 
et peace not disturbed, or say, there is a slight disturb. Naval Victory. details are evidently exaggerated, the foot- 
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ance, andby the moc/erate use of h¥$ authority, the 
peace could be secured; but the officer witrngly, 
willingly and of purpose, under pretext and col ur 
of keeping the peace, kill one, from the imimod.- 
erate use of his authority—tbe case would be mur- 
der ; alihough an officer has by law an authority to 
correct the disturbers of the peace, yet this right may 
be abused and become unlawful. As if, from cir- 
cumstances 4¢ should appear, that there was no 
Cause, no} rovocation, or if any, very slight, and 
he committed a transgression of that authority, trom 
which death ensued, the law would presume itso be 
one, ** wittingly, willingly and under pretence of 
of keeping the peace” But should circumstances 
Tminifestiy exhioit a cause for the interposition of 
the authority of the officer, and death happen, it 
would be just:fadie homicide. These provisional cases 
in the act thathave been already examined, will be 
readily seen, have received no alreration, ard that 
there is yet in our law cases in which malice may 
be presumed to convict of murder. There are a 
number of cases in this act excepted, and which 
come under the gggcral expression, “or in any o- 
ter manner than as aforesaid.” To instance a case 
that would be included within this general provision, 
were the prisoner died hy reason of duresseand hard 
usage by the goaler, it was held’ murder in the 
Rosier. It is not express malice that makes the 
foaler guilty of murder, but malice implied or pre. 
sumed, arising from the wickedness and depravi'y 
OF the goaicr’s disposition. The last case excepted 
i. this act is this, nor shall the statute extend « to 
. yc Tana a “4 their child, or sérvant, shall 
 chaice to kill sueh onied ee tent. anid purpose, 
ance to Kilt such childor servant,” Upon this 
Pwtor the statute, the advocates for Arnold have 
Tie fia ieee Tis sound construction is 
“ ‘a atiempt to oxcover. Had the words 
contrary to fits, her or their ine 


- . nt and purnase,” 
been omitted, inthe ac » haw xt 


would it then be con. 
> S& tO Cicaie tie Only em. 
barrasstient a any. Af a parent in correciing his 
child, should, by a moderate blow, occasion the 
cuild to fall upon an ax or a sword, by which it was 


strucd ? These words secna 
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The following account of alate warm naval en- 
gagement, in the West-Indies, is taken from the 
Evening Post of the Sch insiant :—- 

Capture of the Breft Squadron. 

The following letter from Capt. Pemberton, of 
the Brig Mars, to Mr Samue! Burling, of this-city, 
dated at the City of St. Domingo, February 9 con- 
tains an account ef the destruction of the Brest 
squadron at that place, by Admiral Duckworth. 
The le:ter was received this morning via Baltimere. 

St sYominco, Fes. 9. 

«“ The following is a statement of the engagement 
before St. Domingo on Thursday the 6th. At 
daylight, the English fleet hove in sight to the S. E. 
As great numbers of the French seamen were on 
shore, wooding and watering, it was not until 
7 o'clock thatthe French siiss got under way. The 
Imperial 134 guns, Le Brave and Alexander 84 each, 
Le Jupiterand Diomede 74 each, 2 trigates 40 each, 
and acorvette 28 guns. At 9 c’chock the French 
formedthe line ; their fngates and corverie keeping 
within shore of them—at 10 the Engiish headmest 
ship commenced her fire upon the French line, and 
proceeded entirely alone to break the line, and was 
successful; the whole of the French bine fring upon 
her for at least 20 minutes, before the others, could 
come up; she was entirely cdisrmasted. The rest 
of the Enelish by this time came up, consisting of 
6 heavy ships, besides -the one disinasted, arnong 
which wasthe Dragon, Admiral becaworh. The 
French Admiral in the sm.¢, mistaking the Alex- 
ander foran English ship, fell apon him, ard it- 
mediately cut away his masts by the board, and 
rendered him entirely useless. By this time 2 
Enclish 84's came along side the French Ad- 
miral, ard knocked the ports of his middle and 
upper decks into one, im such a manner, that the 
decks, with the weieht of meial, from the main 
hatchway forwesd fethemwn upon the lower deck, 
& crushe? many poor teilaws to pieces, The French 
Admiral being wounded. and And ng it impossible 
to escape, ran his ship, the Imperial, on the rocks 
to leeward of the city, the Diomede fo lowed bis ex- 
ample, amd the orhers all strack their colors, and 
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ing of the accoum appears to be too true 
to make a jeft of. It cannot be doubted, 
that an armiftlice was agreed to betwees 
Auftria and France, on the 6:h December, 


of whichthe following wese the condi- 
tlons :-— 


1. The line of both arm‘es shall be in, Moravia, 
the circie of Igiau, the circle of Zaaim, the cirele of 
Brinn, that part of the circle of Olmutz, upon the 
right bank of te small river of Trezeboska oposite 
to Présni:z as faras it empties itself into tae Marck, 
and the right bankof the Marck @s far asthe mows 
of that rivet inte the Danube including however 
Presbourgh: but nd French or Austrian troops sta- 
tioned withina circumfere:¢e of five or six les rues 
round Holitch, on the right bank of the Macs. 

The line of the two armies shail besides compre- 
hend, in the territory to be occupied by the French 
army, the whole of Lowerand Upper Anstric, the 
Tyrol, the States of Venice, Cormthia, Styria. Car- 
niola, the ccanty of Goritz and Istria; m short, In 
Bohemia, the circle of Montabor, and all the countrs 
on the east of the road from Tabor to Linrz. 

2. The Mssian army shall evacutterhe Ausrrize 
States, as wel! as Polish Austria, viy. M ravia aod 
Hungary, within tif een days, and Gailicia withina 
month. The order of their march shali be traced, 
so that it may be always known where it is, as weil 
as to prevent all misucdersta rdin zg: 

3S. There shall not be mad2in Hangary any hiod 
of levy en masse, NOr insurccetions 5 and ia Boareia 
no kind of extraordinary levy ; uo foreign army sha 
be permitted to enter the verritory of the House of 
Austria. 

Negociatorson each sideshall mest at Nicolsburgh, 
to proceed immediately un the bustriess of negecia- 
tions, in order to escabl sh prgmip ly peace and bar- 
mony between the two Biperors, 
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It weadm't she c: rreFinefs of this infor. 
mation, iS altogether immaterial wrethce 
Booaparte has fal/c/y or truly renrelenied 


the number of men kriled, or quar y ot 


kilied, this would be accidental homicide ‘in the pa- 


were taken possession of by the English. The blood fpilt, in the attainment of this tat 
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‘He eis Beis oe spe sh dg nd mnt tw as “* cqn- Freach ships fought bravely, except Le Brave, and object of his ambition. For the amuite- 
> rete ° “ pene purpose” that the child was she, struck the Sat round. ltisreporied that they j} eat of the reeder.. however.. we dhall 
<4 “ued. Flac he taken the ax or sword, and made cannot find more than 320 of the crew belonging to lj Mee cacer, 20% cr, we mul, 
. av ef it as an ins'rument for correction, and by the Imperial, which consisted of 1350, including 200 || if poffible, analyze fome ofthe late bute 
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i+ Peg o "35 end'to Seay -tie ¥: life, tga be mur- soldiers, The Diornede had 260 killed before she {P Jeting next week. 
x er. he enstrument of correction which occasioned PP Qe en npener ‘Ned 3 : : ‘ : 
: ; Ce n went on shove, and many drowsed ard killed in ‘ ae a af SRF 
a aea , he ror 2 7 4 ° os : ve ~t id s rep eiea 
~ the death of the Auld, would do away the idea that attempting to climb the rocks on shore which from Th es fi at e . oe ted as 
= Dates not his ‘* intent and purpose’? to kill; for the the surf made it very dangerous. Some of the | being witout @ parailel a ancient OF 
aw presumes and implies malice from the instru. English ships suffered very much both iatheirhulls j} modera umes. 


BY order of thehon. James Kent, Esq. chief jus 

ttors of Daniel Haynes, of :he village of Athens. in th 

his dwellivg house, inthe chy of Albany, on the 22 
é: 
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stice of the supreme court of jud'cature of the siate of New-York—Notice is hereby given to sl! the cred- 
e countvy of Greene, an msolvent deytor, to shew cause, if any they have, before sabe sed Jetice, af 
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be done ins prudenr, careful and mcderate manner : 
let che quanuty of puissinent be dealt out with a 
ceutious hand ; for if death ensue from mmoder- 
ate correction; the law.shal) judge it murder of mal- 
ece Nee. 
* erictekines correct is lawful, but that au- 
thority is luniced and bow ded by prudence and dis- 
cretion. Whenever, therefore, uns authority is a- 
bused and extended beyond the bounds fixed by 
law, whatever is done usder, pretence of that right 
is wslawtul. The hu.bard has a right, (if the 
Governor's opinion is coryec') to chastase his wite, 
go that it be done with moderation and prudence. 
He is considered the zoveruor of lus family ; and 
a'l belowging to it, are considered in some degree as 
acting under his awhority, and subject to his orders. 
Thetelation, ther: fre, berween husband and wife, 
In point of authority, is nearly the same as that be- 
tween parent andchild. ‘lhis authority gives the 
husband a right to mocerately correct his wife. Bui 
immoderate correction is unlawful and not justified. 
Asin this case: “« If there be chiding between hus- 
-* band and wife, and the husband surikes his wife 
** thereupon with a pestic, that she dies presently, 
* it is murder, and the chiding wil! not be a provo- 
** cation toextenuate it to mans/aughter.” 1st Hale’s 
P. G. 457. The irstreument for correction, made 
use of by the husband, was unlawful. He had a- 
handoned the character of a guardian, watchfal for 
the safuty and happiness of his companion ; but he 
put on the ferocity of a savage, and thereby gave 
riom to his malignant spirit. Suppose the in¢ru- 
ment the husband used in chastising his wife, had 
been reasonable, aud from the manner and the 
quantity of pumishment eppled, the wife had been 
killed; who cp dowbr bur what 1 would forma 
cave of miider? The atfection for cach: other, is as 
powerful ia one case as.the other. The sufferings 
which each experience, awaken the feelings of the 
Kusband, and he becomes a partner in their misfor- 
tanes. Arnold was once viewed as rhe father and 
protector of this infant child, wu der whose roof she 
was secured from danger. He looked upon her as 
his own; and she might in time have repaid the 
@ebt of gratitude, had not the faal blow been 
sireck. His wicked and depraved mind, caused the 
unhappy tale already rela ed, and cohsigns the name 
o Arnold among the Slack caraldgue. of marder- 
ers. ’ 4 « 
» In the haman breast, there are thres@istincr passions 
—Envy, Hatred and Malice. Seme have been led 
into a mistake’by not well congigering what the pas- 
sion of malice is. They have construed it to be, a 
yancour of mind 1 dg-d in the person killing, for 
some considerable tin.e before the commission of 
the fact, which is a mistake grisiag from ihe not 
well cistinguishing hetween hatred and malice, En- 
vy is properly a repining ox being griesed at the 
happiness and prosperity of another. Hatred is a 
‘gancour fixedand seuled in che mind of one towards 
But 
malice, malitia preecogitata wtends the doing of 
‘mischief. Lhac mischievous i-tent is deawn from 
the unfawfulness of the act commited, Fester, 
256, says, thar the Jaw, by the term malice, mean- 
*“ ervh, that the fact jas been accended with such 
4 circumstances 2s ave the oidinary synipoms of a 
“ wicked, depraved, midignant spirit.” The appli- 
cacion Of this-definiition of malice to the care of 
Ariv Id, will at cree be seen to. be proper, and iean- 
ing direeily upon the point in dispute. [rig only ne: 
Gexsary to discover malice, to make owt murder. 
If the child had been whipped to deaths 60 that it 
died while secewing rhe binws, would moi that have. 
denoted. +a wicked, depraved, and malignant spirit ;’ 
au! would hor Arnold, in such case, been guil vy of 
miumer? Are uct those circumstances, already point- 
ed out, sufficiently aggravating to conclude, that it 
was the wicheduess of the- heart. that: Caused the 
death? The legal acceptation ef the term molice, 
wn Ports. a wickerress which the da:ing and vi lent 
crjunstances of the case produce. in dittovering 
implied malice, the faets censequent. spon the 
Wansagoon mug he enquired into; ard from those 


«facts, thetaw judses che act commitud tobe ma- 


liciows ov nut’ 

- *+MF a prisoner dieby reason of duresse ard hard 

brage by the paoler, it is murder in the goal- 
. er, 3, M. P C. 466. If murder can in auy case 

be made out from implied wvalice, 1 wich confidence 

submit theca ¢ of Atnold to be of that. number. 
Bad the child been conecied in a munker prucenly ; 

aid had the quantity of punishment been isodesaicly 
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applied, and by accident the child was killed; the 
offence would have been excusable homicide. Because 
the authority of chastising was lawful and no.ways 
immoderate. If aw indictment had been presented 
agaist Arnold upon such a supposed case, he would 
have been acquitted, and that by our statute, Ist vil. 
R. L. page 62. This brings me to an examira- 
tion of our act concerning murder, which, being 
relied upon as forming a deience far Arnold, and 


recommended by the governor to.the legislature to 


examine ; it becomes important that it should be 
understood, and receive a fair and just con: tiuction. 
Atcommen law, the person that was guilty of jus- 
tifiable homicide, was in vo kind of fauit, noteven 
in the minutest degree, and was always to be totally 
aquitted and discharged, with commendation rath- 
er than blame; But in excusable hemicide ser 
infortunium, the Case is different, the offender is 1: 
some Fault and forfeits his goods. 1 Hale, P. C. 
477. This forfeiture cur act has taken away and 
discharges the party entwely, which isthe culy al- 
teration madein the common law. Hawk. P.C. 
1. vol. 164, ** Homicide against the life of another 
“either amounts to felony, or does not. “That 
* which amounts not to feiony iseither justifiable, 
‘sand causes no forfeityre at ail, or excusable and 
‘causes the forfeiture of the party’s goods.” In 
excusable homicide there was a pardon to be procu- 
red before tne killer could be discharged, and the 
practice was generally to bail him till the next term 
or session, that he might sue out his pardon of 
course upon 2 certiiicaic of the nature of his convic- 
tion—* For though it was net his crime, but his mis- 
“fortune, yet because the king hath lost his 
‘* subject, and that men may be the more care- 
“ful, he forfeits bis goods.” 1 Hale's P. C. 478, 
The legislature here viewed the severity of the 
rar 2h wap rule,and have applied a proper remedy. 
In the same act concerning murder,section 5th + per- 
*¢ sons killing in scif-defence, or by misfortune, shall 
“not forfeit or lose any thing for the death of the 
‘*person killed, but sheli be thereof, and for the 
* same fully acquitted and discharged’? This is 
the only instance that can be shewn, wherein the 
.act is remedied ; the mischief of forfeiture being 
prevented. The section which the advocates for 
Arnold say excuses him from the crime of murder, 
shall now be examined Ir wil! be found in 1 Vol. 
R. L. page 60th and section 2d * that if any per- 
‘* son or persons shall stab or thrust any person or 
‘persons, that hath not then any weapon drawn, or 
‘¢that hath not then first stricken the party wha 
«shall so stab or thrust, so as the person or persons 
‘go stabved or thrust. shall thereof die, withen the 
space of six months, then next following, alcho’ 
it cannot be proved that the same wus done of 
“ nialice aforethgught, every such unlawful killing, 
shall be adjudged taken and deemed wilful murder. 
* And the offenders therein, their aiders, abettors, 
“‘pyocurers ang coursellors, shall suflersleath, and 
+ forfeit in every behalf as in other cases of wilful 
« murder of malice prepeuse. But this shall pot 
** excend to any person or persons who shall kill a- 
‘*ny person or persons in his, her or their own de- 
** fence, or by misfortune; or in-any ether man- 
‘‘ner than as aforesaid :—nor to anv person 
“ or persons, who in keeping ard preserving the 
« peace, shall chance to hill any perseu or persers ; 
* so as such killing be not donewittingly, Willingiy 
“and of purpose, under pretext and colour of 
" keeping the peace > nor to any person or persons, 
“ who in chastising or correcting his, her or their 
« child or servant, shall, contvary to his, her cr 
their mntekt a d purpose chance.to ‘ill such child. 
“or servant.” Thelegisiature, in making this siat- 
ute, have copied verbatim the English act « { James 
1 €.3. What they intended by ding this, is to 
me inexplicable. Was such anact necessary or 
dd they trust toluck for its operation? did the srt. 
wition oLeur sta e demand the enacting sucha lav 
were the people stabbing cach ober in consequence 
of party animosity ? No one will prevend thar such 
was the state of our ‘2Mairgs. The state of society 
was peacé, and the government free from danger. 
it must have intedded nothing more than d: claring 
what the common law was. [t may be said that I 
have questioned too anuch the intention of the legis- 
Jature in passing titis net, T have reason-to observe, 
thar they were wot cauticus enough when they took 
the English act for a precedent. They did not, I 
fear, look into the object for which that act was 
made, Thought has wot altered the common law, 
fram tle construction that is now given it, yet we 
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were uncer no necessity for such an act. The re. 
mark of Blackstone, upon the statute of James, 
will present the object of the statute in a clear and 
conspicuous point of view : «This statute was made 
on account of the frequent quarrels and stabbings 
with short daggers, between the Scotch and English, 
at the accession of James I. and being, therefore, of 
temporary nature, ought to have expired with the 
mischief, which it meant toremedy. For, ‘in point 
of solid and substantia! justice, 1 cannot be said 
that the mode of killipg, whether by stabbing 
strangling or shooting, can either extenuate or en. 
hance the guilt. But the benignity of the law hath 
consirued the statute so favorably in behalf of the 
subject, and so strictly when against kim, that the 
cflence ef stabbing now siands almost upon the 
same footing as it did at the common law,” 
4.C. 193. fhis able and distinguished writer 

iraces the cause of this act and points out the mis- 
chief it was intended to remedy. The practice of 
stabbing was frequent, as the passions cf men, at 
that time, were warm, and disposed to spill each 
others’ bleed. Life was taken away by surprise ; 
and, for the safety of the subjects, the legislature 
interposed their auihertly to prevent the growing e, 
vil. The offence cf stabbing, at common law, up. 
ona sudden provocation, was manslaughter, and 
like killing in any other manner, as with clubs, if 
under such circumstances us to make it manslaughe 
ter. The mode of killing is not material ; if done 
by strangling, poisoning or shooting, the guil’ is the 
same. Hawhins speaking of the statute of James, 
page 116, says, ‘‘ It is generally holcen, that this 
statute is but declaratory of the common law. That 
there is né need to lay the conclusion of the indict- 
ment contra formani statuti, because the siatue 
makes no new offence, but only takes away the priv- 
ilege of the clergy from an old one, and leaves it to 
the judgment ef the common law.” 

Poisoning will be found to be murder at common 
law, and so declared by our act concerning murder, 
Ist section. Here the legislature have made no al- 
teration; therefore they could intend no more than 
aflirming the common law, and so far as the adjudi- 
cations go in construirg the agt of James, they u- 
niversally decide it to be declafatery only. Iisa 
sound rule ct law, that when the common law and 
thd statute differ, the former gives way to the lat- 
ter. “IF the statute alters the law which I have aps 
plied, as governing anddeciding the case of Arnold, 
then the act must operate. This variation is what 
I shall attempt to discover. So far, the examina- 
tion of this act, relates merely to the enactive part. 
The provisional cases in this act are next in order. 
For clearness and perspicuity, it is’ preferable \o 
take cach of those cases, a'd discuss them sepa- 
raicly :-—** But this shall not extend to any person 
or persons, who shall kill any person or persons in 
his, her or their own cefence, or by mrsfortune, or 
in any other manner than as aforesaid.” The re- 
mark which Kelyng makes upon this statute, pag 
28, may here properly be iniroduced. ‘ That al- 
though if an officer or other person kill ancther in 
preserving the peace, or a parent, master or school- 
master, kilis his child, servant or scholar in chastise 
ang or correcting him, this shall be said to be per 
infortunium. Yet see Stat. 1 Jas. C. 8, for stabbing. 
there ar the. end of it, there is a proviso, that the 
statute shall not extend to any person who shall 
kill in keeping and preserving the peace, so as the 
manslaughter be not commited wiliully and of pure 
pose, under pretext cf keeping the peace ; norto a 
master or parent in chastising his child or servant, 
bes d¢s his or their intent and purposes So 
Taare Cu 


(hat 
inquirable in those cases.” 
The questionimay here be put—what circumsiances 
aie to be enquired into in those case li it is pre- 
vended that the ksiling was in self defence, the par- 
ty justifying the killing, must shew such cncum- 
stances to the court, as ir may appear that ir was 
in self-defence. A person has aright, by the com 
mon law, to defend himsclf from the attacks and 
assaults of others ; andif he kills in such defence, 
ie 1s nopguilty of murder, but homicide se cefendendo, 
and by our act, shall loose nothing, Eut be entirely 
discharged. If the person defending himse:f, was 
imulicted for murder, would he be tried by rules of 
the c mmoniaw, or by the stature? would you, in 
the indictment, lay two commis, ope upon the state 
vte, and the crher at common law ; or would the 
act have any thing more to do with the offender 
than if, wpon the trial, 1t was found, that the kil- 
ling was in self-defence, but to acquit and discharge 


cumstances are 
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him entirely ? To me, the conclusion is irresistable, 
that he could be tried by the rules of the common 
law only. If the killing was “ by misfortune,” the 
act against stabbing does not extend to it. That 
act declares expressly the killing to bedone with 
malice aforethoaght, and adjadges it to be wilful 
murder of malice prepense. Therefore, this act 
shall not extend to those cases which test upon 
implied malice ouly, and that malice to be inferred 
or presumed from the circuinsiances attenains the 
transaction. As if a person shooting at @ mark 
and undesignedly kills a mian, it is homicide per in- 


Sfortunium, for the act is lawful and the effect merely 


accidental. he killing ia such a manuer shall not 
be aijudged done with malice prepense, bur the cir- 
cumstances are to be e; quired into, and those cir- 
goimsfances are to decide the innocence or guilt 
of the accused he master, in correcting his ser- 
vant, must use instruments fit for correction + 
should he by accidenr kill him, the fact of misfcr- 
tune is to be proved. The statute shall nor ex 

tend io* any person or perspns,in keeping or preser- 
« ving the peace, shall chance to kill any person-or 
«persons, Soas such killing be not done wittingly, 
« williSly and of purpose, under pretext and 
¢ colour of keeping the peace.” Suppose a public 
officer should kul one in an attempt to preserve the 
peace, what circumstances must he shew to justify 
the killing ? By what laws are you to try him? 
none but thecommon law. He must shew that he 
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ment used in chastising ; that no man would correct 
his child with such a wea; on, tusless possessed of a 
wicked, depraved and malignant sprit. Arnold did 
not kill the child by accidem: ; but the killing was 
unlawful from the manner in which the child was 
corrected, and the quantity of punishment used. 
Had the infant died while under the lash of correc- 
tion, the law would judge it murder, and infer mal- 
ice from the barbarity of the act. That this may 
prevent parents from correcting their children, when 
they ave deserving it,gcannot be relied wpon as 
formitig an objection to convict Arnold of murder. 
The helpless and innocent must be protected, and by 
this means parents will be cautious in the exercise of 
their authority Children frequently deserve chas- 
tisement ; but their- lives can never be at the 
disposal of their parents. Arneld, I pronounce 
to be a murderer, and if an earthly tribunal does 
not administer that justice which he deserves, and 
faithfully execute those laws which secure our persons 
and property ; there is a place where he will be 
judged for this wicked deed, and by that judgment 
depends his forgivness or everlasting misery. 


: COMMENTATOR. 
Hupson, March 7th, 1806. 
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ard rigging, and alhough shey have taken the 
ships they have not much to brag af 1 believe I 
saw the whole of the engagement from tke top of 
the house.; It is a lucky thing howe¥es, for the 
St. Dommego traders, for the feet was geing down 
the coast to plunder and burn thebrigard ports, so 
that had not this happened, mins of our Amertisa 
vessels must have been taken, & of courte condemn- 
ed. The people are m some consernatien about 
this English ficet now off; they seem to have hat 
another engagement to wiedwarth-as there is @ 
French line of batrie ship off the harbour dismasted, 
and an English fleet came thisday in sizht, one of 
the 74's has lost her mizenmas:, they cannot be 
any of rhe fleet that engaged the day before vesrer- 
day....however, the account of the Logtish wil! come 
from Jamaica no doubt soon, bot iitis staicnicat 
may be reiied upon as au heane. 


—_—_- 


Very Important—Very Wonderful ! 


By the late arrivals we have received 
the French official accounts of a dee:five 
vidtory obtained over the combined armies 
on the gd and gthof December. Were 
we credulous enough to believe the French 
bulletins, tn their whole extent, the fuc. 
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to reverse th@tase : If there was no occasion to To note the passing tidings of the times. omn: potent villain that ever cry d Siand, to 

¢ make use of that authority which a public officer is a atrne man. — Much, however, as thefe 
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peace could be secured; but the officer witrngly, 
willingly and of purpose, under pretext and col ur 
of keeping the peace, kill one, from the imimod.- 
erate use of his authority—tbe case would be mur- 
der ; although an officer has by law an authority to 
correct the disturbers of the peace, yet this right may 
be abused and become unlawful. As if, from cir- 
cumstances # should appear, that there was no 





gagement, in the West-Indies, is taken fromthe 

Evening Post of the Sch insiant :—- 

Capture of the Breft Squadron. 

The following letter from Capt. Pemberton, of 
the Brig Mars, to Mr Samuel! Burling, of this city, 
dated at the City of St. Domingo, February 9 con- 
tains an account ef the destruction of the Brest 





to make a jeft of. It cannot be doubted, 
that an armiftice was agreed to betweeu 
Auftria and France, on the 6:h Decembes, 
of whichthe tollowing were the condi- 
thons :-— 


1. The line of both arm'es sh-ll be in, Moravia, 
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in this act is this, nor shall the statute extend + to 
: any person or persons, who in chastising or cor- 

recting his, her or their child, or servant, shall 
** contrary to his, her or ther intent and purpose 
** chance to » childor servant.” Upon this 
Pirtof the stature, the ady scates for Arnold have 
utteropted to find refuge. Irs sound construc tion is 
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French Admiral in the sme, mistaking the Alex- 
ander foran English ship, fell apon him, ard im- 
mediately cut away his masts by the board, and 
rendered him entirely useless. By this time 2 
Enelish 84's came along side the French <Ad- 
miral, a:d knocked the ports of his middle and 


S. There shall not be mad2in Hengary any ied 
of levy en masse, NOr insutccetions ; and 1a Boarela 
no kiad of extraordinary levy ; wo foreign army shat 
be permitted to enter the territory of the House of 
Austria. 

Negociatorson each sideshall mest at Nicolsburgh, 


to proceed immediately on the business of megocia- 
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heir invent and purpose,” 
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been omitted, inthe ac’, how would it then be con. 
Btrucd } These words seem to cicaie the onty em. 


barrassment i any. if a parent in correcung his 


hatchway forwosd fetredesvn upon the lower ceck, 
& crushe?+many poor teilaws to pieces, The French 
Admiral being wounded. and find ng it in ible 
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It we admit she c: rreFinefs of thi: infer. 
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mation, iS altogether imimateria! werethce 


; : : to escape, ran his ship, the Imperial, on the rocks J ad Lotlily ee ‘nrelented 
* ‘ te sould > . » ° ’ ‘ a 2 a arvie bas ce ce OT gi “acy T ee wea tw 
me ehild, should, by a moderate blow, occasion the to leeward of the city, the Diomede fo lowed bisex- | B Dap ; Be A cit ef Meine 
“ child a fall upon an ax or a sword, by which it was ample, and the others all strack their cclors,and {{ tee number of men kiied, of quem) i 
he a | ee Te ae © ba “ wa < ‘ fe . . f . ‘ . r P 
a kilied, “gar nepal rp ape homicide ‘In the pa- were taken possession of by the English. The blood file, in the attuinment of this ta't 
U rent t wou evi enty avppear that +t was é fon . 1" ‘ " , _ . ’ . . ial ’ ; 

te Nee or oN MS ; Qn- Freach ships fought bravely, except Le Brave,and | ° ane J ye. 
=% trary to his inteit and purpose” that the child was ~ - ; , - » hs obj: ct of his ambitioa, For the amu! 
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killed. Hadhetaken the ax or sword, and made 
we cf it as anins'rument for correction, and by 
that put an end to the child's life, it would be mur- 
cer. Theinstrument of correction which occasioned 
the death of the @uld, would do away the idea that 
i Was not his ‘* ¢mtent and purpose’? to kill; for the 


‘law presumes and implies malice from the instru- 


BY order of the hon. 








she struck the Sd round. Iltis reported that they 
cannot find more than 320 of the crew belonging to 
the Imperial, which consisted of 1550, including 200 
soldiers, The Dioinede had 260 killed Before sne 
wenton shove, and many drowwed and killed in 
attempting to climb the rocks on shore which from 
the surf made it very dangerous. Some of the 
English ships suffered very much both in their hulls 


ment of the reader, however, we [hill, 
if poflible, analyze fome of. the late bu'- 
letins next week. | 

The decifive a&tion is reprefeated as 
being’ without a parallel in ancient oF 
modera times. 


. . James Kent, Esq. chief justice of the supreme court of jud‘carure of the siate of New-York—Norice is hereby given to al! the cred- 
ttors of Daniel Haynes, of he village of Athens, in ‘he county of Greene, an msolvent devstor, to shew cause, if any they beve, before. whe seid Jrtce, af 
use, mathe ch , ee , c , — 
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{The following caustic application to the tender 
fiesh of quacks, is extracted trom a long produc- 
tion in the Dartmouth Gazette :—] 


Tuz Quack Doctor. 


Monzovex, again—simpie honest Tim Sxip 

Had 2 little sly wart on the drim of his lip, 

"Which he candidly own'd hehad thoughts of dis- 
missing — é 

Asit stood in the way, both in cating afidkissing ; 

To the fountain he goes for a surgical answer, 

And was told that said wart was a horriblecancer ! 
“ And (as true as you sprung from the race of the 
Stippere) | 
» You must try my infallible caustic and nippers! 

« Por if you delay wt much longer—I knows, 

«« It will eartingly end in a wapping great rose !” 
Poor Timothy, therefore, was dolefully frighted, 
(As he stood at the bar of destruction indicted, ) 
While a piaiscer of potash was pompously mixt, 
And on the wart’s forehead most artfully fixt 

Yor a day and ahalf—when the famous Bon Coots 
Drew it out, with its hundred invisible rgots ! 
Which by-standiig granniés, with voices in tune, 
All vow'd they could see, plain as man inthe moon ! 
Thus trumpet-tongyed Gossips, with clarion shrill, 
Declare Doctor Coots beats the nation for skill ; 

' Hence—in cancer destruction, he’s call’don to ride 
More thes all the quack doctors in +——~ beside. 
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FROM A LONDON PAPER. 


GENERAL MIRANDA, 


WAS born.in Mexico; ter his col- 

heague, Dumourie:, commiis an error 
when be terms him a Peruvian. Notwith- 
Randing the jealoufy with whichthe Span- 
jards were accuilomed to treat the na- 
tive Americans, this gentleman féund 
means to obtain a colonel's commiffion, 
end was employed by the povernor of 
Guatimala in feveral coufidential fitua- 
tions. | He is thought very early in life to 
have entertainad the generous refolation 
of emancipating his countrymen trom 
thraldom ; and tothis is wzribated his pre- 
cipitate retreat from New Synz, 

Since that time, he has been alined) lit- 
eratly awanderer. Inthe coarfe of his 
travels, he has vifited every part of Kv- 
rope, and refided more than onze in Eng. 
land, Being poffeffed of tefte, learning 
anda claffical ftyle, he was enabled to col- 
le€&t and narrate a variety ot anecdotes, 
and obfervations relative to the manners, 
policy, laws, learning, and above all the 
military eflablithments of every netion. 





No fooner had the French revolution 
taken place and a foreign war become in- 
evitable, than he repaired to Paris from 
Si. Peterfburg, where he was in great ta- 
vor with the emprefs,* who endeavored 
but in vain, to attach him to her perfon 
and fervice.—By means of Petion, he ob- 
tained the rank of major-genera!, and ve-y 
ably and effegtually feconded the effor:s 
ot Dumourier at Belgiuat. Being an ex- 
cellent engineer, he dilplayed great myjli- 
tary {cience in the art of attack ; in hort, 
he foon became refpeéted in the army, and 

opular in the capital. 

When the hero of Jemappe penetrated 
into Holland, he was appointed to the 
command of the troops dettined to attack 
Maeftricht : the attemipt proved aboriive 
—but, as this evident!y proceeded from 
the negligence of the general at the head ot 
the covering army, his taurels were not 
blighted by the event. 

be conduét of Dumourier as foon as 
he began to experience a reverfe ot for- 
tune, became fufpicious ; and his frequent 
conterences' with the Auftrian general, 
which ended at length in his enure de- 
fe€tion, rendered all the patriotsin the ar- 
my jealous of him. Miranda inftantly 
communicated his fears to his friend Pe- 
tion, at that time a member of the com. 
mittee of public fafety, and orders were 
foon after tflued to arreft the commander 
in chief. This circumftance faved the 
life of Mirandat—for Dumourier had at- 
tributed the lofs of the batile of Nerwin- 
din to him, and ftill blames him in his hif- 
tory. Tothis the otlier has made a reply, 
equally able and animated, 

No fooner ‘ad the party of Gironde 
been overwhelmed by the energies of the 
Mountain, than Miranda was imprifoned. 
—He was liberated at ihe general eaol de- 
livery on the execution ot Robetpierre ; 
took an a€ftive part againft the feétions of 
Paris, during the laft infurreétion, and was 
once more put under arreft by order of the 
dire€tory. 

Since that period he has_ been enjoined 
to quid France, under pretence of being a 
foreigner. This ungrateful return for his 
fervices was perhaps fuggefted at the in. 
ftance of the court of Madrid, which has 
long viewed him with a jealous eye. If 
fo, u« was baffled in the firft inflance; for 
Miranda retufed to obey the order; and 
.ciaimiog the rights of F.ench crtizen/hip, 
appealed io the legiflature, in confequence 
of which the executive was obliged to de- 


* Miranda wea introduced at Cherson to the late 
empress, by prince Pot @t% 1, wre. presented him 


was most graciously received by ‘both. 





| 
| 








The court of Spain afterwards claimed him asa 
subjest, bur he was protecied by Catharine, who re- 
fused to deliver him up. 

Ner Imperial majesty, indeed, always treated 
him with great respect, and offered to confer many 
favors on him ; however at the commencement of 
the French revolusion, he left Saint Petersburg, 
witha decided intention to serve in the French ar- 
mies, a Orcumstance that gave great cilence to the 
haugary sovereign whom he had abandoned. 

t He was fortunate enough to be acquitted, afrer 


atrial of five days Qefere the revolutionary tribunal 
of Paris. 


er 


Y fit for atime. 


—_——+-—- 


Its power rather than its 
jaftice, however, prevailed at length, and 
he was driven into exile, 

Gen. Miranda at prefent refides in this 
country ; but like the other emigrants, 
(Pichegru, de Puifaye, anda few more 
excepted) he recdives no countenance 
from government, being tolerated rather 
than cherilhed. 





ECHO. 


Queftions and an/wers.—1n what coun. 
try was it that feveral of the French bul. 
letins very much exaggerated their fuc. 


| ceffes; @nd their boating was fo great 


that (ubfequent accounts have proved ita 
lie ? Ecko, Italy. 

Is it not probable there is an emperor, 
who alter being hard pufhed and obliged 
to give up his hereditary eftates, when 
feconded by the Pruffians and his other al- 
lies, may not with to prove bimielt as great 
ar emperor as in France is ? Echo, Fran. 
cis. 

The French afk, what is the name of the 
Ruffian general whofe troops were fo tor. 
tunate asto cut us fo ? Echo, Kutulow. 

Who was the general whofe whole corps 
was dellroyed as il they were of no more 
torce or refiflance than if they were made, 
like their hats, of mere felt ? Echo, Meer 
feldc. 

The inhabitants of Vienna afk impatient. 
ly, who is the French general whofe afton- 
hing {uccefs in the capture of our city has 
given him, we fear, a perinanent birth 
here ? Echo, Berthier. 

Who is he whofe infamous condu& at 
J2ffa, and whofe difregard of all laws bu- 
aan and divine befpeak him to be a fit 
chara@ter tor commanding fuch deftruét. 
ive and exterminating troops as did the 
angel of the bottomlefs pit, called in the 
Greek tongue Apollyon? £chko, Nupo- 
leon, 


(Wal. Museum. | 
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